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Purpose of report

In this report, the North Northumberland Local Area Council Rights of Way
Sub-Committee is asked to consider all the relevant evidence gathered in support
and in rebuttal of the existence of public vehicular rights over part of existing Public
Bridleway No 1 (which is recorded as being part of the U3129 road), and over part of
existing Public Footpath No 29 (which is recorded as being part of the U3155 road
and also as part of the U3129 road), at Willowburn, in Alnwick.

Recommendation

It is recommended that the Sub-Committee agrees that:

(i) there is sufficient evidence to indicate, on a balance of
probabilities, that public vehicular rights exist over the routes X-Y
and Q-Z-A;

(i) the Natural Environment and Rural Communities Act 2006 would
not appear to have extinguished the public’s motorized vehicular
rights over these routes;

(ili)  the routes are unlikely to satisfy the balance of user / character
test necessary for them to be included on the Definitive Map as a
byways open to all traffic;

(iv) when the law is amended to allow it, an Order be made to delete
the X-Y section of Public Bridleway No 1 and the Q-Z-A section of
Public Footpath No 29 from the Definitive Map.
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BACKGROUND

By virtue of section 53 of the Wildlife and Countryside Act, 1981 the County
Council is required to keep the Definitive Map and Statement under
continuous review and make modification orders upon the discovery of
evidence, which shows that the map and statement need to be modified.

The relevant statutory provision which applies to adding a byway open to all.
traffic to the Definitive Map and Statement based on historical documentary
evidence is Section 53(3)(c)(i) of the Wildlife and Countryside Act, 1981, which
require the County Council (as Surveying Authority) to modify the Definitive
Map and Statement following:

“the discovery by the authority of evidence which (when considered with all
other relevant evidence available to them) shows:

“that a right of way which is not shown in the map and statement
subsists or is reasonably alleged to subsist over land in the area to
which the map relates, being a right of way such that the land over
which the right subsists is a public path, a restricted byway or, subject
to section 54A, a byway open to all traffic;”

Alternatively, in a case where the route is already shown on the Definitive Map
as a highway of a lesser status then Section 53(3)(c)(ii) covers situations
where:

“the discovery by the authority of evidence which (when considered with all
other relevant evidence available to them) shows:

“that a highway shown in the map and statement as a highway of a
particular description ought to be there shown as a highway of a
different description;”

However, where what is actually being proposed is the removal of a public
right of way from the Map altogether, then Section 53(3)(c)(iii) would seem to
be the only available option. This covers situations where:

“the discovery by the authority of evidence which (when considered with all
other relevant evidence available to them) shows:

“that there is no public right of way over the land shown in the map and
statement as a highway of any description, or any other particulars
contained in the map and statement require modification.”

Unfortunately, it would seem that the Court of Appeal’s decision in relation to
Masters versus the Secretary of State (2000) established a limited set of
circumstances in which the “or any other particulars contained in the map and
statement require modification” could be made to apply. Unless the law is
changed, there appears to be no mechanism currently available which would
permit the deletion of footpaths and bridleways from the definitive map on the

basis that these routes have subsequently become a part of the ‘normal’ road
network.
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Nevertheless, it is considered worthwhile examining the evidence in cases
such as these for two reasons. Firstly, it is sensible to establish that the
Natural Environment and Rural Communities Act 2006 has not. in fact,
extinguished the public’s motor vehicular rights. The more time that elapses
before these cases get considered, the harder it may become to establish
what the effect of the 2006 Act really was, particularly in more marginal
circumstances. Secondly, there is a hope that at some point in the future, the
law will be amended to address this recognized shortcoming.

All the relevant statutory provisions and competing rights and interests have
been considered in making this report. The recommendation is in accordance
with the law and proportionate, having regard to individuals’ rights and the
public interest.

PUBLIC EVIDENCE

The route of Bridleway No 1 has appeared as a track on historical maps from
the 1860s onwards, and has been recorded on the Definitive Map of Public
Rights of Way since the original map was prepared, with a relevant date of 22
September 1952,

The current route of Footpath No 29 did not appear on maps until the footpath
was diverted onto this alignment in 1980.

Over three installments, between 1981 and 1986, Alnwick District Council
dedicated the route between the roundabout, north of point Y, and the A1068
road, at point A, as public highway. The route between point X and the
roundabout north of point Y appears to have evolved into a public vehicular
right of way without, apparently, leaving a paper trail to support this
transformation. The route between Q-Z was only adopted as publicly
maintainable highway (of presumably vehicular status) in December 2018.
Since the Q-Z section of road post-dates the 2006 Natural Environment and
Rural Communities Act, it is considered that this particular section of highway
will not be affected by the extinguishing powers of that Act.

The Definitive Map and Statement of Public Rights of Way are legal
documents which identify the existence of public highway rights (footpaths,
bridleways, restricted byway and byways open to all traffic), but the Definitive
Map and Statement do not usually identify who has the maintenance
responsibility for those rights of way. The List of Streets is a document which
identifies which routes the County Council acknowledges it has a maintenance
responsibility for, but a route’s inclusion on that list does not establish its status
(i.e. it need not necessarily be a vehicular rights of way).

Whilst there is no obstacle to a publicly maintainabie public bridleway or
footpath being identified on the Council’s List of Streets, it is not believed that
the U3129 road was recorded on that basis, or that this or any other part of the
U3129 is in fact no more than a public bridleway / footpath. This report will
consider the available evidence to determine what the correct status of the
X-Y section of existing Public Bridleway No 1 and the Q-Z-A section of existing
Public Footpath No 29 is, and explore whether or not it is appropriate for these
section of bridleway / footpath to be upgraded so as to accurately refiect any
higher rights which might exist.
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LANDOWNER EVIDENCE

Since the paths in question appear to form part of the ordinary road network,
and the only known landowner (for the southern part) was Northumberland
County Council, no landowner consultations were carried out in this instance.

CONSULTATION

In February 2018, the Council carried out a consultation with the Parish

Council, known owners and occupiers of the land, the local County Councillor
and the local representatives of the “prescribed and local organisations” listed
in the Council’s “Code of Practice on Consultation for Public Path Orders”.

Two replies were received and are included below.

By email, on 26" February 2018, Ms H Evans responded to the consultation,
on behalf of Cycling UK, stating:

“Ted has now looked at these and come back to me with the attached
and also the comment that "Most are standard changes to confirm
existing BOATs but a few are really good gains to the access network.
No comment means we support and no comments are necessary".

Cycling UK did not make any comments in relation to this particular proposal.
By email, on 14" May 2018, Ms S Rogers responded to the consultation

on behalf of the British Horse Society, in respect of other paths in Alnwick
Town, but without making any observations regarding these two paths.
DOCUMENTARY EVIDENCE

A search has been made of archives relating to the area. Evidence of Quarter
Sessions Records, Council Highways records, County Maps and O.S. Maps

was inspected, and the following copies are enclosed for consideration.

1769 Armstrong’s County Map

There is no evidence of a road or track approximating to the routes of
either existing Public Bridleway No 1 or Public Footpath No 29.

1820 FEryer’'s County Map

There is no evidence of a road or track approximating to the routes of
either existing Public Bridieway No 1 or Public Footpath No 29.

1827 Cary's Map

There is no evidence of a road or track approximating to the routes of
either existing Public Bridleway No 1 or Public Footpath No 29.



1828 Greenwood's County Map

There is no evidence of a road or track approximating to the routes of
either existing Public Bridleway No 1 or Public Footpath No 29.

¢.1860 Ordnance Survey Map: Scale 1:2500

1867

1881

There is clear evidence of a mainly enclosed road / track over the route
of existing Public Bridleway No 1. The track seems to provide access
to the surrounding agricultural land. The track is identified as parcel
number “250” in Edlingham township. In the accompanying Book of
Reference, this parcel is identified as “Private road”. There is very little
evidence of a path or track over the route of existing Public Footpath No
29. The only obvious continuation, beyond the Willow Burn, is a
south-easterly one, to join the Great North Road.

Ordnance Survey Map: Scale 1:10.560

There is clear evidence of a mainly enclosed road / track over the route
of existing Public Bridleway No 1. The track seems to provide access
to the surrounding agricultural land. As with the 25" O.S. Map, there is
very little evidence of a path or track over the route of existing Public
Footpath No 29. The only obvious continuation, beyond the Willow
Burn, is a south-easterly one, to join the Great North Road.

North Eastern Railway Deposited Plan

There is clear evidence of a mainly enclosed road / track over the route
of existing Public Bridleway No 1. It is identified as being parcel number
“14”. In the accompanying Book of Reference, this parcel is identified
as “Public Highway”.

1899 Ordnance Survey Map: Scale 1:10.560

There is clear evidence of a mainly enclosed road / track over the route
of existing Public Bridleway No 1. There is no evidence of a path or
track over the route of existing Public Footpath No 29. The only
obvious continuation, beyond the Willow Burn, is a south-easterly one,
to join the Great North Road.

1923 Ordnance Survey Map: Scale 1:2500

There is clear evidence of an enclosed road / track over the route of
existing Public Bridleway No 1. There is no evidence of a path or track
over the route of existing Public Footpath No 29. There is evidence of a
south-easterly continuation, beyond the Willow Burn, to the Great North
Road. This continuation is annotated “Foot Path”.

1926 Ordnance Survey Map: Scale 1:10.560

As with the 25" map, there is clear evidence of an enclosed road / track
over the route of existing Public Bridleway No 1. There is no evidence
of a path or track over the route of existing Public Footpath No 29.



There is evidence of a south-easterly continuation, beyond the Willow
Burn, to the Great North Road. This continuation is annotated “F.P.”.

¢.1952 Definitive Map — original Survey Schedules & Map

1957

1961

The route of existing Public Bridleway No 1 exists on the base map,
and is identified with a solid turquoise line to indicate that the route is a
public bridleway. Footpath No 29 is not shown. The south-easterly
continuation to the Great North Road is shown on the base map but it is
not identified as a public right of way (much of it lies outside the Alnwick
Urban District area).

Draft Map

The route of existing Public Bridleway No 1 exists on the base map,
and is identified with a solid turquoise line to indicate that the route is a
public bridleway. Footpath No 29 is not shown. The south-easterly
continuation to the Great North Road is shown on the base map but it is
not identified as a public right of way (a pencilled annotation indicates
that part of it is a public footpath, lying within Alnwick Urban District, not
in the Rural District area).

Provisional Map

The route of existing Public Bridleway No 1 exists on the base map,
and is identified with a solid turquoise line to indicate that the route is a
public bridleway. Footpath No 29 is not shown. The south-easterly
continuation to the Great North Road is shown on the base map and
the northern half of that link is identified as Public Footpath No 1.

Ordnance Survey Map: Scale 1:10.560

There is clear evidence of an enclosed road / track over the route of
existing Public Bridleway No 1. There is no evidence of a path or track
over the route of existing Public Footpath No 29. There is evidence of a
south-easterly continuation, beyond the Willow Burn, to the Great North
Road. This continuation is annotated “F.P.”.

Ordnance Survey Map: Scale 1:2500

There is clear evidence of an enclosed road / track over the route of
existing Public Bridleway No 1. The St James Estate, north of point Y,
would now appear to have been completed.

1962 Original Definitive Map

The route of existing Public Bridleway No 1 exists on the base map,
and is identified with a solid turquoise line to indicate that the route is a
public bridleway. Footpath No 29 is not shown. The south-easterly
continuation to the Great North Road is shown on the base map and
the northern half of that link is identified as Public Footpath No 1.



First Review Definitive Map

The route of existing Public Bridleway No 1 exists on the base map,
and is identified with a solid turquoise line to indicate that the route is a
public bridleway. Footpath No 29 is not shown. The south-easterly
continuation to the Great North Road is shown on the base map and
the northern half of that link is identified as Public Footpath No 1.

1977 Ordnance Survey Map: Scale 1:10.000

1981

1985

1986

2005

2006

2018

There is clear evidence of an entirely enclosed road / track over the
route of existing Public Bridleway No 1, and also over the western half
of existing Public Footpath No 29.

Highway Dedication Plans signed on behalf of Alnwick District Council

The two plans (signed on 22nd April 1981) by “R Hughes, District
Secretary” set out to dedicate one section of public highway in the
vicinity of point Y and another section of public highway between point
A and a point about 30 metres south-east of point Z.

Definitive Map Modification Order (No 1) 1985

This ‘Legal Event’ Definitive Map Modification Order shows that Alnwick
Town Footpath No 29 (then still known as Footpath No 1), along with
Denwick (Detached) Footpath No 17, was diverted onto its current
alignment by a public path diversion order, confirmed on 23 October
1980.

Highway Dedication Plans signed on behalf of Alnwick District Council

The plan (signed on 19 May 1986) by “R Hughes” set out to dedicate a
section of public highway between a point just south of point Y and a
point about just to the south-east of point Z (thereby linking the two
sections of highway previously dedicated by the District Council in
1981).

Definitive Map Modification Orders (No 2 & 2A) 2005

In this Definitive Map Modification Order, Bridleway / Footpath No 1 was
divided into two separate parts (one exclusively bridleway, the other
exclusively footpath). The Bridleway part ‘stayed’ as Public Bridleway
No 1, whereas the footpath part was renumbered as Public Footpath
No 29.

The Council's ‘List of Streets’ (2 May 2006)

The route of the alleged byway (the U3054) is clearly identified as
publicly maintainable highway.

Highway Adoption - Final Certificate

This plan shows the extent of highway adopted by Northumberland
County Council upon issue of a final certificate, dated 20 December



5.2

53

6.1

6.2

6.3

6.4

2018. The north-eastern end of this route incorporates the Q-Z part of
existing Public Footpath No 29.

The Survey Schedule for this route, completed in association with the Survey
Map (produced at the very beginning of the original Definitive Map process)
states that the route starts at Sea View Terrace and proceeds to the Willow
Burn. The route was apparently repaired at public expense.

The original Definitive Statement for Public Bridleway / Footpath No 1 states:

“From the West end of Sea View Terrace in a southerly direction past St
Jame’s [sic] Park, under the Alnwick - Cornhill Railway to the Alnwick
Urban District Boundary at the Willow Burn, turning south-east along
this boundary for about 160 yards to join Path No 17 in the Parish of
Denwick Detached).” .

The route’s status and character is described as:

“F.P. and Bridle Road varying in width from 20 feet to 3 feet - About 430
yards metalled.”

And in the Other Relevant Information section it states:

“(a) Repaired at Public expense.

“(b) Rights of Way Act, 1932 - Map deposited with Alnwick Urban
District Council.”

SITE INVESTIGATION

The northern part of the U3129 road (i.e. from point X, northwards) would
appear to have been already accepted as part of the ‘ordinary road network’ at
the time the Definitive Map of Public Rights of Way started being prepared in
the early 1950s. It was not, therefore, identified for inclusion on the Map.

From Point X (west of number 9 Augur Terrace), the route of existing
Bridleway No 1 is now a two lane tarmacadam carriageway, with associated
footways on both sides (a width of at least 10 metres). This carriageway
proceeds in a southerly direction for a distance of 210 metres to a point west
of number 25 St James Estate, and just north of the roundabout. This point is
also the northern extent of the District Council's 1981 highway dedication.

The route of Bridleway No 1 now continues in a southerly direction for a
distance of 70 metres, across the roundabout and diagonally across
Willowburn Avenue to the western boundary of the U3129 road, 170 metres
north-west of Willowburn Leisure Centre (point Y).

The section of existing Public Bridleway No 1 south of point Y, to the Willow
Burn, then the section of existing Public Footpath No 29 proceeding
north-eastwards, from it, along the the north bank of the Willow Burn to point
Q, are not affected by these proposals.
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From point Q, the 80 metre long section of Footpath No 29 that continued
eastwards, to point Z, has now been subsumed within the new public road
which provides access to the new Duchess Community High School and the
new housing estate beyond that. The two lane tarmacadam carriageway, with
associated footways on both sides, is over 15 metres wide.

From point Z, the 195 metre long section of Footpath No 29 that continued in a
south-easterly direction to a junction with the A1068 road at point A has been
subsumed within the 2 to 3 lane tarmacadam carriageway with two associated
footways that was dedicated in 1981. This section of road is typically 15 to 24
metres wide.

DISCUSSION

Section 53 (3)(c) of the Wildlife and Countryside Act 1981, requires the County
Council to modify the Definitive Map when evidence is discovered which, when
considered with all other relevant evidence available to them shows:

that a right of way, which is not shown in the Map and Statement,
subsists or is reasonably alleged to subsist over land in the area to
which the Map relates, being a right of way such that the land over
which the right subsists is a public path, a restricted byway or; subject
to section 54A, a byway open to all traffic; or

that a highway shown in the map and statement as a highway of a
particular description ought to be there shown as a highway of a
different description; or

that there is no public right of way over the land shown in the map and
statement as a highway of any description, or any other particulars
contained in the map and statement require modification.

When considering an application / proposal for a modification order Section 32
of the Highways Act, 1980 provides for “any map, plan or history of the locality
or other relevant document” to be tendered in evidence and such weight to be
given to it as considered justified by the circumstances, including the antiquity
of the tendered document, the status of the person by whom and the purpose
for which it was made or compiled, and the custody in which it has been kept
and from which it is produced.

The representation of a path or track on an Ordnance Survey Map is not
evidence that it is a public right of way. It is only indicative of its physical
existence at the time of the survey.

The maps from the 1800s (with the exception of the 1881 North Eastern
Railway deposited plans) suggest that this route was not considered to be a
public vehicular right of way during that time. The Railway plan indicated that
the route was a “Public Highway”. Public footpaths and public bridleways are
public highways, though when this term is used in the deposited railway plans,
it is typically reserved for highways over which the public have vehicular rights.

The X-Y section was identified as a public bridleway during the Definitive Map
preparation process, begun in the early 1950s. The Survey, Draft and
Provisional maps, all appear to have been drawn on the 6” Ordnance Survey
base map that was published in 1938. This base map indicates that Augur
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Terrace (then labelled as Queen’s Road) and the eastern half of Greensfield
Avenue already existed, before the Definitive Map process started. ltis
curious, therefore, to find that the road providing access to these properties
was still being identified only as a public bridieway. One could speculate that
residents were content to rely on private rights of access at this time, or simply
that the adoption process was a particularly long and drawn out one in this
case. Either way, the public bridleway has clearly been very deliberately
drawn to extend northwards beyond these two streets, and the Definitive
Statement explicitly states that the bridleway starts at the west end of Sea
View Terrace.

The original Definitive Map for the Alnwick Urban District area has a Relevant
Date of 22 September 1952. Although the Definitive Map process as a whole
was not actually completed until around ten years later, the 1952 date
represents the particular moment in time where the Map would be correct.
This date is significant. What it meant was that any changes to the rights of
way network, that took place after 22 September 1952, couldn’t be
incorporated within the Definitive Map process. The 6” Ordnance Survey map
that was published in 1957, indicates that the western half of Greensfield
Avenue has now been completed, and that Augur Terrace has been extended
further to the east, behind the allotments. Access to both of these additions
was presumably over the northern end of Bridleway No 1. The 1961
Ordnance Survey map shows that the St James Estate has now been built
(the access being along an even longer section of Public Bridleway No 1), and
this situation seems to be essentially unchanged on the 1977 OS map.

Thus far, for the section of road between point X, and the roundabout entrance
to the St James Estate, no vehicular highway dedication or formal adoption
documentation has been found within the Council's highway records.
Precisely when various sections of this road acquired vehicular status isn’t at
all clear, but the route is identified on the Council’s List of Streets as a publicly
maintainable highway (part of the U3129 road), it is a two lane tarmacadam
surfaced highway that is used by hundreds of vehicles every day, and is
indistinguishable from the rest of the ordinary road network. Notwithstanding
the lack of supporting documentation, its current vehicular status would not
apparently appear to be in any doubt.

In 1980, the section of public footpath which continued in a south-easterly
direction from the current southern end of Bridleway No 1 was diverted onto its
present alignment (which includes the length Q-Z-A). In April 1981, Alnwick
District Council appears to have dedicated public vehicular rights over most of
the Z-A section (that was almost certainly their intention, but paragraph 7.12,
below, explores some complications in relation to this). The County Council’'s
public rights of way section could have chosen not to show the new road
section as part of Footpath No 29, when it made legal event Definitive Map
Modification Order (No 1) 1985, but they did. Possibly they were not aware of
the 1981 highway dedication. Also in 1981, the District Council appears to
have dedicated public vehicular rights over part of Bridleway No 1 (between
point Y and the roundabout to the north); again see paragraph 7.12, below, for
complications.

In 1986, the ‘missing’ section of Willowburn Avenue (from just south of point Y
to just south of point Z) was dedicated as public highway by Alnwick District
Council. Once again, see paragraph 7.12, below, for complications.
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On 22™ April 1981, two documents / plans were signed on behalf of Alnwick
District Council upon which it was stated:

“We Alnwick District Council of Allerburn House, Alnwick,
Northumberland, NE66 1YY do hereby declare that We have dedicated
to the use of the public as a highway that portion of land situated
adjacent to St James Housing Estate Alnwick in the County of
Northumberland, which is coloured red hereon as from today’s date.”
and
“We Alnwick District Council of Allerburn House, Alnwick,
Northumberland, NE66 1YY do hereby declare that We have dedicated
to the use of the public as a highway that portion of land situated
adjacent to South Road (Sterling Winthrop) Alnwick in the County of
Northumberland, which is coloured red hereon as from today’s date.”

The St James Estate roundabout to point Y part of existing Public Bridleway
No 1 is highlighted in red on the first plan. The south of point Z to point A part
of existing Public Fbotpath No 29 is highlighted in red on the second plan.
The width of the highways being dedicated is not given, but the highlighting is
not limited to the width of the carriageway - adjacent footways and / or verges
are also included.

On 19" May 1986, a further document / plan was signed on behalf of Alnwick
District Council upon which it was stated:

“l, R Hughes of Alnwick District Council, We Alnwick District Council of
Allerburn House, Denwick Lane, Alnwick, do hereby declare that | / We
have dedicated to the use of the public as a highway that portion of land
situated at Willowburn Avenue, Alnwick in the County of
Northumberland which is coloured red hereon as from today’s date.”

A section of Willowburn Avenue, that connects the earlier two 1981 highway
dedications, is highlighted in red on the plan. The south of point Z to point A
part of existing Public Footpath No 29 is highlighted in red on the second plan.
The width of the highway being dedicated is not given, but again the
highlighting is not limited to the width of the carriageway - adjacent footways
and / or verges are also included.

Unfortunately, in none of the three dedication documents was it specified,
precisely, what public highway rights were being dedicated. Those highway
rights need not, necessarily, be vehicular ones. Public footpaths and public
bridleways are also “highways”. There are a number of reasons why it could
reasonably be argued that the landowner’s’ actual intention was to dedicate a
public vehicular highway:
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Firstly, persons unfamiliar with highway law are unlikely to be aware that
public footpaths and bridleways are public highways; the term “highway” —
in everyday usage — is generally used to refer to a vehicular route.

Secondly, given the width of the highways being dedicated (two lanes of
carriageway with associated footways (and in one case, a roundabout)), it
seems unlikely that the landowners were dedicating something less than a
public vehicular right of way.

Thirdly, since the roundabout to point Y section was already recorded as
being a publicly maintainable public bridleway, there would be no need for
the landowners to dedicate public footpath or bridleway rights over this
section.

Fourthly, since the point Z to point A section was already a publicly
maintainable public footpath, there would be no need for the landowners to
dedicate public footpath rights over this section (though a bridleway
dedication might be conceivable).

Fifthly, if the landowners had simply been intending to upgrade the existing
public footpath to a public bridleway, this would almost certainly have been
achieved through negotiations with the Council's Countryside Service (not
its ‘roads’ section), the dedication would have explicitly mentioned the
creation of public bridleway rights, and the Definitive Map would then have
been amended to reflect the route’s new status.

In December 2018, the County Council appears to have issued a final
certificate in relation to the adoption of a section of new road (Taylor Drive),
proceeding from a new roundabout on Willowburn Avenue, south-westerly
towards the new Duchess Community High School and new housing estate
beyond that. The section of highway being adopted is a two lane tarmacadam
carriageway with associated footways and verges. This section of road was
constructed over the Q- Z part of existing Public Footpath No 29.

The County Council accepts that, given the way the regulations were written
with regard to the way highway authorities could include publicly maintainable
highways in the List of Streets, there was no impediment to public bridleways
and public footpaths aiso being included. That is not to say that any
bridleways or footpaths were so shown — just that they could be. It must,
therefore, be entirely proper to consider each Unclassified County Road on a
case by case basis, but that does not mean that we should begin with the
assumption that each UCR is no more than a public footpath unless higher
rights can be proven by other means. In this instance, it seems unlikely that
Bridleway No 1 and Footpath No 29 were identified on the List of Streets as
parts of the U3129 and U3155, simply because they were (still) considered to
be just a publicly maintainable bridleway and publicly maintainable footpath.
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Letters from DEFRA, dated 2003 and November 2006, and Rights of Way
Circular 1/09 set out the approach Inspectors and order making authorities
should take in determining the status of routes included on the List of Streets.
In summary, the guidance states that the inclusion of a route on the List of
Streets is not a record of what legal rights exist over that highway but may
provide evidence of vehicular rights. However, this must be considered with
all other relevant evidence in order to determine the nature and extent of those
rights. Highway Authorities are recommended to examine the history of such
routes and the rights that may exist over them on a case by case basis in
order to determine their status.

The Natural Environment and Rural Communities Act 2006 (NERC Act 2006)
had a major impact upon the recording of byways open to all traffic based
upon historical documentary evidence. Under section 67 of the Act, any
existing, but unrecorded, public rights of way for mechanically propelled
vehicles were extinguished unless one of the ‘saving’ provisions applied. In
brief, these saving provisions were: (a) if the main lawful public use between
2001 and 2006 was with motor vehicles; (b) if the route was on the List of
Streets (on 2 May 2006) and not also on the Definitive Map as something less
than a byway open to all traffic; (c) the route was legally created expressly for
motor vehicular use; (d) the route was a road deliberately constructed for
public motor vehicular use; or (e) the vehicular highway came about as a
result of unchallenged motor vehicular use before December 1930.

Of the saving provisions above, (b) will clearly not apply to the X-Y or Z-A
sections of the U3129 road. Where a route is shown on the Definitive Map as
a footpath or bridleway, then the fact that it is shown on the List of Streets will
not be sufficient to prevent the public’s motor vehicular rights from being
extinguished. It is necessary to see whether or not one of the other saving
provisions might apply.

Under section 67(2)(c) of NERCA 2006, the public’s motor vehicular rights
would not be extinguished if those rights had been created on terms that
expressly provided for a right of way for mechanically propelled vehicles.
Officers are not aware of any documents dedicating the northern part of
Bridleway No 1 (i.e. north of the St James Estate roundabout) as a public
road. For the roundabout to point Y and the point Z to point A sections we do
have the 1981 and 1986 Alnwick District Council highway dedications,
however, whilst the District Council’s intentions are relatively clear, the wording
of the dedication documents themselves is considered to be insufficiently
precise to satisfy this requirement.

Under section-67(2)(a) of NERCA 2006, the public’s motor vehicular rights
would not be extinguished if they are over a way whose main lawful use by the
public during the period of 5 years between 2™ May 2001 and 2" May 2006
was with mechanically propelled vehicles. The difficulty here is that the
Council has no evidence regarding the balance of public user during this 5
year period. That said, the U3129 road is a well made up tarmac road which
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is clearly now being used by the public with ‘normal’ motor vehicles many
hundreds of times, every day. The initial 1981 dedications produced two
cul-de-sacs, but the 1986 dedication, created a through route. Whilst recent
residential and commercial development of this area will almost certainly have
increased the volume of motor vehicular traffic along this route now, there can
be little doubt that it is also the case that during the 5 year period, May 2001 to
May 2006, motor vehicles were the dominant type of user. On a balance of
probabilities, therefore, it is believed that this balance of user saving provision
will apply to the X-Y and Z-A sections of the U3129 road.

Under section 67(2)(e) of NERCA 2006, the public’s motor vehicular rights
would not be extinguished if they are over a way that had been in long use by
mechanically propelled vehicles before 1930, when it first became an offence
to drive ‘off-road’. There is no evidence of long-standing public motor
vehicular use before 1930 in this instance.

Finally, under section 67(2)(d) of NERCA 20086, the public’'s motor vehicular
rights would not be extinguished if they are over a way that had been created
by construction of a road intended to be used by MPVs. The modern day
tarmac road was clearly constructed with motor vehicular use in mind but,
based upon the historical documentary evidence available, this route has
evolved in stages. The section between point X and the St James Estate
roundabout (in particular) may have become a public road, ahead of any
‘proper’ road construction taking place. This saving provision might possibly
apply to the section of road between the St James Estate roundabout and the
A1068 road.

For a route to be a byway open to all traffic, it has to be (i) a public motor
vehicular right of way and (ii) a route which is nevertheless used (or is likely to
be used) by the public mainly for the reasons which footpaths and bridleways
are used.

Both the U3129 and the U3155 roads have an excellent tarmac surface and
are heavily used, every day, by the public, with motor vehicles. Based on the
historical documentary evidence available, and the pattern of public user it
seems clear that the routes are public vehicular rights of way. As discussed in
paragraph 7.19 above, it seems to be the case that public motor vehicular use
of these routes will exceed the combined total of pedestrian, equestrian and
bicycle use, and for that reason, it would not be appropriate to record either
the X-Y or Z-A sections of the U3129 road or the Q-Z section of the U3155
road as byways open to all traffic.

Since the X-Y section of existing Public Bridleway No 1 does not appear to fit
the character / balance of user criteria for being recorded as a byway open to
all traffic, but is clearly more than just a public bridleway, the most appropriate
course of action would seem to be to delete this length of public bridleway
from the Definitive Map. Since the Q-Z-A section of existing Public Footpath
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No 29 does not appear to fit the character / balance of user criteria for being
recorded as a byway open to all traffic, but is clearly more than just a public
footpath, the most appropriate course of action would seem to be to delete this
length of Public Footpath No 29 from the Definitive Map. It had been
considered that section 53(3)(c)(iii) of the Wildlife & Countryside Act 1981
might provide a mechanism to delete bridleways and footpaths such as these,
from the Definitive Map. This appeared to be a catch-all provision to cover
unspecified situations where “any other particulars contained in the map and
statement require modification”. Unfortunately, Paragraphs 36 and 37 of Lord
Justice Roch’s judgment, when Masters v Secretary of State for Transport was
considered by the Court of Appeal in 2000, appears to rule out this course of
action.

The only alternative to deleting these sections of bridieway and footpath from
the Definitive Map is to leave them unchanged. Doing so would have the
effect of continuing to identify the routes with a status that is not just incorrect,
but known to be so; a somewhat misleading state of affairs. Given that the
main exception which is being relied upon to ‘save’ the U3129 road’s status as
motor vehicular highways relates to patterns of use during the 5 years prior to
commencement of the Act in 2006 it is considered desirable to ask the Rights
of Way Sub-Committee to determine the correct status of this ‘dual-classified’
route sooner rather than later, even if no mechanism for updating the Definitive
Map currently exists.

CONCLUSION

In light of the user and documentary evidence submitted, it appears that, on a
balance of probability, public vehicular rights have been shown to exist over
the X-Y section of existing Public Bridleway No 1.

In light of the user and documentary evidence submitted, it appears that, on a
balance of probability, public vehicular rights have been shown to exist over
the Q-Z-A section of existing Public Footpath No 29.

The Natural Environment and Rural Communities Act 2006 would not appear
to have extinguished the public’s motor vehicular rights over either of these
routes.

It would not be appropriate to recognize the public’s motor vehicular rights
over the X-Y section of Bridieway No 1 or the Q-Z-A section of Footpath No 29
by upgrading either of them to be byways open to all traffic, because these
lengths would not appear to satisfy the necessary balance of user test (see
7.23 above).

Although the most appropriate course of action would seem to be to delete
these sections of Public Bridleway No 1 and Public Footpath No 29 from the
Definitive Map altogether, at present no mechanism for doing so currently
exists. They must, therefore, remain on the Definitive Map as a public -
bridieway and public footpath (effectively, in error) until such time as the law is
suitably amended.
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NORTHUMBERIAND COUNTY COUNCIL.

NATIONAL PARKS AND ACCESS 70 THE COUNTRYSIDE ACT, 1949.
EARL IV.
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Definitive Map Modification Order (No 1) 1985

1

. —— S—— B AN KBy
T o (| At R DL > - A R, Nirugry Coveag
T B / < f s
a) w3 a W R s L L i HE
v S [
: K- 57 ] (AN A
’ Y ”,
: ) T £y : A%
, (' o B A K
s S 9 ; N
- B ~_ - { £e; e/
=2 BT
L oy ) - 0o T‘\~:::~\_\:::l 7
t VTS ) B
= £ BRSNS
L A et
- = i ; ! N
3¢ E V LI Wi
Sch by ¥ o 4, &y o
4 = 434 5
E RS :
il = PMKT PL
L B E TR i [
| ARRINS = ~ = Q‘ =i ‘f‘ 1
;‘.ﬂﬁ-“'r‘ o o) L ::
= g <y a1
eG a0 ey 3
i
49 G
NEROR_Soey x g o A
74 e ”
o o i o D
s y 4 %
& 3 BATT - ~ Y
i’y
,::-" L & 2 A
L. A4 B g 2
ha /‘, B 3]
" Ko YO o, e 2 TR
rad =i p 3
g Sta
7 3
) ch =
1/
. .
7 LY 4 4 = .
‘ v cr N v H )
LS g & B
> N > < ; 5 i z
oo &
: cho (. et I
= L \v Ta o 5
<, = A\Scheol &y, DA\ i
= \ () ) 0 3 ; Cy o wirdy
» - b 5 ¢ o L
ERN ¢ D T - 2 ‘.
T % o N o C‘(‘%G} Edge
\ Heral=h
132m < i
=2 2 i3 [} arom
: 0y v ?
<t &\ i 3 ;
A 2
2
2 ANy
&’ 42
% \ S~
) Coy <
l,,""- L
i) a Schogpl - i
w9
Willowburn
e Trading Estal r*@
BB = ot
r S & ]
© VS .(}
erhyfl P 2
Biskolaw o .
7 Colrage
S ’\'\\
16m by -
Sycamgra
1 Aot |
o P,
AN S
i ,) 12
4
A 4
\ (]
wn
N
-]

&




NCL DRWNG U3 (394
Dedieation Number 1982,

1986 Highway Dedicatio

=
| i
-rV\
i o
_ uwhr k,
@ o370
il 4 \;n.mﬁ;...;,i
_ i ol
3 e —
\ ,A \Mwﬂuﬁu s
|

L e 295 metres clw

22% metes £IW

n./\-.. g &wan 2y R 00

62000

Vi h. misies
! or  ALINICL BISTRICT COUNGIL
" AULENEUER HOUSE, DERVIGH LANE, ALWOICK

DO HEREBY DECLAKE THAT IfWE HAVE TAEDICATED TO THE

USE OF THE PUBLIC AS A HIGHWAY THAT PORTION OF ' AND
SITUATED 47 WILLOVBURN AVENUL, ALMWICY Wb e

COUNTY OF NORTHIDISERLANG WHICH 18 COLOURED RED
HEREON AS FRIAG TO NAYS DATE

OATED THIS < pay. OF
wrrmgss T Hla S 1 \«.,r\ 794

Nonp g stove N
\DORESS  CN .
S SR ftwmm{,x \\..M\F

it
LEGEND

B Proposed [ cehimn

< Propead fmad guifey

L Propeard S0, menhele

GENEFaL AYUT

6T

=




1 =T~y
2 ) v
s e COUNTY COUNCIL
o < S f'f, "”,A Director of Community & Environmental Service
3 D s 1 Community & Environmental Services Directorat
\ 4 s A e, County Hall Morpeth Northumberland
\ . 3 Telephone (01670) 533000 NE61 2EF
) ALNWICK S 2o 2t i s
T S e = ,:3“"“ ?f/» Defintive Map of
NEE Yy 3 Wi, & Public Rights of Way
“ul £ \[ & T for the
> S e 1 County of Northumberland
n“‘_' "s‘:;::' T 9 G &
Sy ] BER T éf
NS G T\ /) | Wildlife and Countryside Act,
sl bV Y/ IAe: ‘ 1981
| i = , The Northumberland
) =it o 5 W ‘. County Council
e - Qi i) (Public Rights of Way)
e T A NS~ Rt o L Modification Order
= Tl NAh N (No. 2) 2005
. A arehiouss . P4k :
J’, '\Sehool = ;\\ Sohoo
N oy G :"u f‘
"ﬁaolg L ¥ ® < C ]

& i S ; . Alnwick.shp
2 : k. \ 7 Public Footpath
A : e ublic Bridleway
L) 3 .~ it 5 yway Open to All Traffic
§ ( e sl ) R /\/ Parish Boundary
mhill e i 2
p&N “ E: " g —
ow i Sohool o . J.':;. ' %W . ¥
: T Estate N I —
School Ty [ PW ":n
i : i N
A A e =
; | R Ve, Ao ) District: Alnwick
= e - Bl . N
T r & Parish(es): Alnwick Town
N el gl | [¢ 0.S. Map(s): NU 11 SE

Definitive Map No(s): 69
Date: April 2005
Scale: 1:10,000

oo

Reproduced from / baged upon Ordnance Survey
Material with the permission of Ordnance Survey on
behalf of tha Control of HM.S.0. Crown Copyright.
Unauthorised reprodustion infringes Crown
Copyright and may lead to prosecution or clvll proceedings.
Northumberland County Council O.8. Licence No.076775




Highways Act 1980 Section 36(6)
County Of Northumberland

List of Streets which are highways maintainable at the public expense

Road Number

usizr

u312s

U3129

U3130

U313

02-May-2006

As at 02-May-2006

Description

ORCHARD TERRACE FOOTWAY
MEADOWLANDS CUL-DE-SAC - LESBURY
MEADOWLANDS - LESBURY
ORCHARD TERRACE
OLD ALNWICK ROAD - LESBURY
U3127 TOWNFOOT STEADING - LESBURY
B1339 JCT TO CROFTLANDS LESBURY
B1339 JCT TO LEALANDS LESBURY
LEALANDS ESTATE LESBURY
LEALANDS ESTATE LESBURY

Total length for U3127

C110 JCT TO TOGSTON LINKS
Total length for U3128

A1/A1068 JCT TO 30MPH SOUTH - ALNWIC
ST JAMES RBT TO BRIDGE STREET/SWAN

BRIDGE STREET / SWANFIELD AVENUE T
ST JAMES ROUNDABOUT ALNWICK

30MPH ALNWICK SOUTH TO ST JAMES RO

Total length for U3129

B6345 JCT TO END OF OLD ROAD
Total length for U3130

B6345 JCT TO HOPE HOUSE FARM
Total length for U3131

Length - Metres

48
61
48
48
134
60
137
229
109
89
1,057

696
696

29
461
320

92
526

1,428

86
86

340
340
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2018 Highway Adoption
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